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60 Years Basic Law
The German Constitution and i1ts Court

l. Historical Background

Il. The Bundesverfassungsgericht
or Federal Constitutional Court

I1l. Types of Proceedings
V. Legal Effect of Rulings

V. Conclusion: advantages and
problems

Konrad Adenauer (1876 — 1967)

First Chancellor of the Federal Republic of Germany
1949 - 1963

President of the Parliamentary Council (1948-49), one
of the Writers of the German Basic Law

www.kas.de/wf/en/71.3628/



The German Constitution and its Court

|I. Historical Background

First attempt for a Constitutional State in Germany in 1849

Inspired by French Revolution and US-American jurisprudence (Marbury
vs. Madison decision 5 U.S. 137 / 1803)

» Constitutional Monarchy, Guarantee of Fundamental Rights

Constitution drafted by Assembly at Paulskirche in Frankfurt included
procedure before the Supreme Court to deal with:

“complaints by German citizens alleging the violation of their rights
guaranteed by this constitution” (8 126 g)

This Constitution became never effective because of Prussia’s influence

Constitutionalism in Germany was implemented rather late — 1871

Clauspeter Hill Joint Seminar of the Institute of Public Policy

Representative of Konrad-Adenauer-Stiftung

Studies IPPS, National Institute for Development
Administration NIDA and KAS,

to the Kingdom of Thailand

Bangkok, 24. November 2012 (2555 B.E.)



The German Constitution and its Court

|. Historical Background

After World War 1. in 1918, Germany was forced to abolish the Monarchy
and to establish a democratic state as a republic

Weimar Constitution 11. August 1919 created a strong State President and
a Parliament - both directly elected by the people

Constitution granted Rights and Liberties of the Citizens (Art. 109 - 137)
but no legal remedies to deal with complaints of violation of these rights

Concept of a separated Constitutional Court besides the ordinary judiciary
including an individual complaint mechanism by Hans Kelsen (Austria
1911 / 2454 BE) was not part of the Weimar Constitution

State Tribunal (Staatsgerichtshof) had only competences to decide on
disputes between the federal states and the national state (Art. 172)

Clauspeter Hill Joint Seminar of the Institute of Public Policy
Representative of Konrad-Adenauer-Stiftung Studies IPPS, National Institute for Development
to the Kingdom of Thailand Administration NIDA and KAS

Bangkok, 24. November 2012 (2555 B.E.)



The German Constitution and its Court

|. Historical Background

1933 National Socialist German Workers Party (NSDAP) won strong
support in general elections (approx. 33%, SPD only 20%) and overthrew
democratic order

Party Doctrine replaced Constitutional State Order

After World War Il. Germany was divided into 4 zones
under allied administration — the 3 western zones
started closer cooperation and eventually merged

into one economic entity: the Trizone

In 1947 (2490 BE) the Western Allies called for election
to a Constitution Drafting Assembly in West Germany

The parliaments of the Ldnder (states) in the Trizone
elected delegates to this assembly that was inaugurated
on 01. September 1948 (2491 BE)

Clauspeter Hill Joint Seminar of the Institute of Public Policy Studies

Representative of Konrad-Adenauer-Stiftung

IPPS, the National Institute for Development
Administration and KAS,

to the Kingdom of Thailand

Bangkok, 24. November 2012 (2555 B.E.)
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The German Constitution and its Court

|. Historical Background

The 65 members of the Parliamentary Council elected as their President
Konrad Adenauer

The new West German constitution was called Basic Law (not:
Constitution > temporary purpose until the unification of all Germany)

Prevailing impression of atrocities and gross violations of citizens rights
during the Nazi Regime had great impact on political thinking and the
design of this new constitutional order

“Lessons learnt from Weimar”

In contrast to the “leader principle” the Basic Law ensures democracy and
human rights by limitation of power and mutual checks and balances

The Constitution is the highest authority not the President, Parliament or
Government

Clauspeter Hill Joint Seminar of the Institute of Public Policy Studies

Representative of Konrad-Adenauer-Stiftung
to the Kingdom of Thailand

IPPS, the National Institute for Development
Administration NIDA and KAS,

Bangkok, 24. November 2012 (2555 B.E.)



The German Constitution and its Court

|. Historical Background

The necessity of an independent and separate Constitutional Court was
evident and had been included in the Basic Law (Art. 93 GG)

However, the Constitutional Complaint Procedure was not yet included in
the catalogue of procedures pursuant to Art. 93, Par. 1 Basic Law (Art. 19,
Par. 4 Basic Law guarantees access to judicial review against unlawful acts
of the state powers to be administered by the ordinary judiciary)

When drafting the Law on the Constitutional Court in 1951 (2494 BE) the
Members of Parliament - different from the Parliamentary Council of 1948
(2491 BE) - expected a strengthening of the democratic conscience of the
citizens (growing together of people and constitution)

Therefore, the Individual Constitutional Complaint was incorporated into
this law (Sec. 90 - 96 Law on Const. Court)

Clauspeter Hill Joint Seminar of the Institute of Public Policy Studies

Representative of Konrad-Adenauer-Stiftung

IPPS, the National Institute for Development
Administration NIDA and KAS,

to the Kingdom of Thailand

Bangkok, 24. November 2012 (2555 B.E.)



The German Constitution and its Court

|I. Historical Background

Only when Emergency Law was introduced to the Constitution in 1969
(2512 BE) it was deemed necessary to anchor the Right to an Individual
Constitutional Complaint in the Basic Law itself (Art. 93, Par. 1, No. 4a
Basic Law)

By that time, the Court had already experience in dealing with Individual
Complaints and had developed a substantial jurisprudence in that regard

This procedure has proven to be highly satisfactory for the citizens - even
though only 2% are successful !

It largely contributed to the high rating of the Court by the citizens
(politicians are not always so happy with the decisions).

Clauspeter Hill Joint Seminar of the Institute of Public Policy Studies

IPPS, the National Institute for Development

Representative of Konrad-Adenauer-Stiftung . .
to the Kingdom of Thailand Administration NIDA and KAS,

Bangkok, 24. November 2012 (2555 B.E.)



The German Constitution and its Court

|I. Historical Background

Constitutional Re-Unification of Germany in 1990 (2533 BE) according to
Art. 23 Basic Law (former version)

German Democratic Republic held election to a new parliament in March
1990 (the one and only free election in East Germany)

Unanimous decision to join the constitutional system of the Basic Law

Two + Four Treaty (both German states and the four allied countries from
WW I1: US, UK, France and Soviet Union) ultimately settled the war and
the international law issue regarding Germany

Unification Treaty between two German States, effective 03 October 1990
No new constitution, no referendum > the Basic Law is still in force

Only very few amendments (Preamble and Art. 23)
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The German Constitution and its Court

Il. The Bundesverfassungsgericht (Federal Constitutional Court)

Picture taken from: www.bverfg.de

" Special Court besides the hierarchy of the judiciary, see Art. 93
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The German Constitution and its Court

Il. The Bundesverfassungsgericht (Federal Constitutional Court)

Constitutional organ on same level as State President, Parliament and
Government

The only body that decides on the constitutionality of legislative acts with
legally binding effect (quality of a parliamentary law)

Guarantees protection of citizens’ rights and the constitutional order
Comprises of 16 justices — separated into two benches (different subjects)
Elected by both Houses of Parliament by 2/3 majority for 12 years once

8 judges from the judiciary, 8 judges from academia (law faculties)

Independence guaranteed by the Basic Law, Art. 97
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The German Constitution and its Court

Il. The Bundesverfassungsgericht (Federal Constitutional Court)

The Law on the Federal Constitutional Court (BVerfGG) dates back to 1951
(2494 BE) and regulates all affairs of the Court

The Status, Organisation and Composition of the Court

The qualification requirements of the judges and the procedure how to
elect the judges

The general procedural rules
The specific procedural rules for the different procedures

Allocation of cases according to Functional Distribution Schedule
separately set up by each senate regardless of type of proceeding
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The German Constitution and its Court

Il. The Bundesverfassungsgericht (Federal Constitutional Court)

Example:
Schedule for the

2. Senate under
President Vol3kuhle
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The German Constitution and its Court

I11. Proceedings before the Federal Constitutional Court

Organic Dispute — Norm Review - Constitutional Complaint

Total cases filed to the Court on average per year: > 6.000
Constitutional Complaints by Individuals in 2011: 5.744 = 96%
Thereof were successful in 2011: only 93 = 1,62%

Abstract and concrete review of statutes (filed by MPs, Federal or State
Government, other Courts) in 2011: 42 cases

Disputes between state bodies and election scrutiny: 26 cases

Total since 1951-2011: 195.000 cases - 188.200 individual
complaints (96,5%) - 3.700 review of statutes (1,9%) - 3.100 disputes
between state bodies
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The German Constitution and its Court

I11. Proceedings before the Federal Constitutional Court

1. Disputes between State Bodies

= Litigation between two state bodies or parts thereof, e.g. Parliament or a
parliamentary party (faction), the Government

= |n particular used by minorities in parliament / opposition
Example: ESM / Euro Plus Pact (19 June 2012 / 2555 BE)
Example: AWACS / Somalia Decision (1994 / 2537 BE)

2. Disputes between States and the Federation

= About legislative competences of either level
Example: First Broadcasting Decision (1961 / 2504 BE)

Example:
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The German Constitution and its Court

I11. Proceedings before the Federal Constitutional Court

3.

Norm Review
Review of Constitutionality of Laws — abstract or specific

Abstract proceeding on request of the Federal Government, a State
Government or at least ¥4 of Members of Parliament

No actual controversy necessary (non-contentious proceeding)
Example: First Abortion Decision (1975 / 2518 BE)

Specific or concrete review upon referral of a case by an ordinary court to
the FCC requesting clarification whether or not a law applicable in the case
iIs constitutional (because only FCC can declare laws unconstitutional)

Example: Legal Recognition of Gender Change (2008 / 2551 BE)
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The German Constitution and its Court

I11. Proceedings before the Federal Constitutional Court

4. Individual Constitutional Complaint

= |s the most used proceeding before the FCC

=  Any natural or legal person claiming that their constitutional rights have
been infringed upon by any state power (executive, legislative of judicial)

= Exhaustion of all other remedies required or no other way out

m  Regularly, decisions are implemented without further ado
Example: Crucifix Decision (1995 / 2538 BE)
Example: Goérgila (2004 / 2547 BE)
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The German Constitution and its Court

1VV. The Effect of Decisions

m If the FCC declares a law unconstitutional, this law is null and void with
retrospective effect

®  The decision has the force of a legislative act and is published in the
Federal Law Gazette

= They are binding all other public institutions from the local administration,
the subordinate courts up to the Parliament and the Federal President

=  No enforcement procedure

= |n particular the parliamentarians dislike to be ordered by the Court how
they should draft the laws but ultimately respect the decisions
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The German Constitution and its Court

V. Conclusion - advantages and problems

Very popular and trusted guardian of the Constitution

Because of the Individual Complaint Procedure the Court has gained a
very high esteem among the people (despite a rather low success rate)

Exactly that has become a difficulty at the same time
The Court is swept with too many Constitutional Complaints

The judges also need to consider the impact of their decisions on the
society at large and on the state affairs

Politicians have a tendency to bring political issues to the FCC declaring
those to be constitutional issues

The judges at the FCC try to exercise political restraint however
Example: Decisions on Early Elections (1982, 2005 / 2525, 2548 BE)
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Thank You Very Much

And feel free to ask any questions ©.
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